Immigration, Civil Rights & the Evolution of the People
The Immigration and Nationality Act of 1965, which eliminated national-origin quotas from the code, coincided with the enactment of framework civil rights legislation. Throughout the mid-to late twentieth century, lawmakers and advocates who pressed for immigration reform formulated their ideas as extensions of the civil rights struggle. 1 And generally speaking, the civil rights movement has given us the vocabulary with which we frame debates concerning justice, equality, and citizenship. Characterizing the immigration debate as a civil rights struggle therefore has strong intuitive appeal for defenders of immigrants' rights.
But what precisely it means to connect immigration with the civil rights project is not self-evident. The immigrant population encompasses persons whose ties to the body politic vary considerably in kind. "Civil rights" is itself a term with multiple meanings. It can refer to particular legal protections against discrimination and exploitation, as well as to abstract principles of equality and anti-subordination, and it can be employed to evoke the civil rights movement itself and the forms of popular mobilization that de½ned that social struggle.
When advocates or scholars invoke the civil rights of immigrants, or charge that the treatment of non-citizens undermines civil rights, they might mean any number of things. The claims could mean that the constitutionally protected civil liberties of immigrants have been violated, or that immigrants have been denied the protections of generally applicable social welfare legislation. The reference might also be to the civil rights externalities generated by efforts to enforce the immigration laws -rights violations that fall disproportionately on lawful permanent residents and U.S. citizens of the same race or national origin as the primary targets of enforcement. And sometimes the appeal to civil rights might be intended to invoke something grander-to tap into a historical struggle for justice and inclusion by marginalized groups in order to build the moral case for events such as the legalization of the unauthorized population.
When invoking civil rights in immigration debates, we ought to distinguish between two interconnected but distinct frameworks of analysis. The ½rst formulation, universalistic in orientation, emphasizes the right of all persons to basic respect for their dignity and to protection from arbitrary state action. This civil rights formulation focuses on personhood and promises immigrants the protection of generally applicable laws, as well as a limited but important set of constitutional rights grounded in the fact of personhood. The second formulation accepts the rights that emanate from personhood as a baseline but ultimately seeks recognition of full membership in "the people." "The people," in turn, should be understood as taking shape over time, primarily through social contestation, rather than by operation of universalistic norms enforceable by courts. Whereas the personhood formulation entitles non-citizens to the protection of certain rights by virtue of their identity alone, the process of incorporation requires taking into account the preferences and prerogatives of the existing members of the body politic, thus implicating a reciprocal relationship between the non-citizen and the polity. This difference between what it means to be respected as a person and what it means to be incorporated into the people reflects the difference between civil rights as a basic legal regime and civil rights as an ongoing social struggle.
I have given sustained treatment elsewhere to the personhood formulation of civil rights as it has applied in the immigration context. After considering the signi½cance of personhood briefly, I therefore focus largely on what the de½nition of "the people" entails. I explore the place of non-citizens within that construct and consider the bene½ts and limitations of drawing from civil rights history as part of the inquiry.
On the one hand, immigration law developed in dialogue with the civil rights and civil liberties movements of the 1960s and 1970s, and meaningful similarities exist between the circumstances of many immigrants today and the subordinated groups whose struggle constituted the civil rights movement. Many poor, nonwhite immigrants perform essential but dif½cult labor, often at the mercy of the removal laws and without full capacity to defend their interests in the political process. But as important as these convergences might be, immigrant incorporation and the civil rights movement also implicate equities quite different in kind. Whereas the protagonists of the civil rights movement sought recognition of the full citizenship guaranteed to them at birth by the Fourteenth Amendment, immigrants seek entrance into a new polity that has made no preexisting commitments to their inclusion. 2 Accepting these distinctions does not mean that debates over immigrant incorporation cannot bene½t from application of the principles that triumphed in the civil rights movement, namely, equality and nondiscrimination on the basis of race. Instead, the distinctions highlight how justi½cations for immigrant incorporation have always (properly) taken their own shape, given the nature of the demands made on the polity.
Scholars have written at length about how personhood has been mobilized to challenge legal and social distinctions made between citizens and aliens. 3 The literature reveals how courts, in cases involving non-citizens, have interpreted the constitutional provisions that protect the rights of persons to recognize certain universally applicable personal rights. The due process guarantees in the Fifth and Fourteenth Amendments of our Constitution, which promote rule of law values by restraining the government from arbitrary action, also have been invoked to advance human dignity by ensuring that persons are not deprived of basic liberty interests without adequate legal safeguards. The courts similarly have understood the equal protection clause as preventing states (though not the federal government) from denying generally available social welfare protections to at least lawfully present non-citizens (and, in limited circumstances, unlawfully present noncitizens). In so doing, the courts have highlighted how social policy goals that also promote equality and justice can be served by evenhanded treatment of noncitizens. 4 This regime does not operate perfectly. Critics of the federal government's deportation policies would point to the government's failure to respect due process norms and take into account humanitarian concerns when enforcing the law. 5 Critics of the slew of state and local laws designed to crack down on unauthorized immigrants -Arizona's Support Our Law Enforcement and Safe Neighborhoods Act of 2010 (S.B. 1070) most notorious among themhave condemned the laws for violating the basic civil liberties of the unauthorized and giving rise to civil rights externalities in the form of racial pro½ling and use of aggressive police tactics, even against lawfully present immigrants and citizens. 6 But when fully realized in practice-when legislatures exercise restraint in their treatment of non-citizens, when the executive engages in proportional enforcement, and when courts act as backstops to political actors' excesses-the personhood formulation meaningfully protects basic rights of immigrants.
Despite its relative stability in American law, however, the personhood formulation falls short of the sort of incorporation reflected in the highest ambitions of the civil rights project. As constitutional law scholar Ruth Rubio-Marín and I have written, "Despite the universalistic promise of a human rights discourse focused on personhood as the source of entitlement, the persistence of national sovereignty as an organising concept means that rights-respecting governments need not treat citizens and non-citizens equally." 7 Personhood today does not entitle noncitizens to core elements of membership in the polity: namely, the right to remain in the United States and the right to vote. 8 Personhood also does not require that existing members of the people take equal or even meaningful regard of non-citizens' political interests, or of their demands on public resources and institutions. These exclusions are justi½ed not only by the persistence (and importance) of national sovereignty, but also by powerful sociocultural norms that de½ne polities as discrete entities comprised of persons tied to one another for historical, emotional, and practical reasons. Indeed, personhood cannot confer the sociocultural dimensions of full membership-goods that can take time even for new citizens to acquire. And thus, an understanding of the civil rights of immigrants grounded in universal personhood norms is valuable, but it has a particular and limited meaning.
Determining who exactly may claim membership in the people ultimately involves ongoing political debate; perhaps the critical feature of "the people" as a concept is that it must be constituted over time. To be sure, the birthright citizenship rule of the Fourteenth Amendment reconstitutes the bulk of the people automatically with each generation. But de½ning the polity also involves identifying other potential members and establishing the terms of their full inclusion, which then occurs at different rates along legal, political, and social dimensions.
To understand how these dimensions of the nation-building enterprise unfold, we should begin with consideration of the very formal legal processes that de½ne full membership. But it then will be crucial to appreciate how membership can transcend these formalities by emerging through quotidian social interactions. It ultimately should become clear that both the formal and informal mechanisms of incorporation have been shaped to some degree by civil rights norms, but that such norms have been elements of widerranging political processes that have highlighted the particular challenges immigration can pose to the concept of the nation.
The conventional, albeit oversimpli½ed, narrative of immigrant incorporation into the people begins with legal migration, usually authorized for the bene½t of an existing citizen or lawful resident, but also to protect persons fleeing persecution or other forms of disaster. A period of legal residency follows, during which the non-citizen may claim nearly all the rights of citizens, 9 and during which a process of political and social acculturation presumably occurs. The process then culminates in naturalization and the former alien's incorporation into the range of legal rights and nonlegal bene½ts of full membership. This linear narrative sustains America's self-conception as a nation of immigrants and offers an account of nation-building based on an ordered transition from alien outsider to fully assimilated citizen. Though debates persist over whether permanent residents ought to be guaranteed all the same rights as citizens, and the federal government remains free to remove non-citizens, block their naturalization, or otherwise discriminate against them in the distribution of bene½ts, 10 the instability that attends noncitizen status remains limited in time, because those on this trajectory have been selected as eligible for ultimate incorporation.
Historically, the parameters of this narrative have been de½ned as much by the exclusion of certain groups as by a national commitment to turning immigrants into members of the people. 11 But over the course of the twentieth century, the United States eliminated categorical racial and ethnic exclusions from the law through processes that culminated in the Immigration and Nationality Act of 1965, 12 through which Congress ½nally abandoned the numerical quotas that limited the admission of immigrants from Southern and Eastern Europe, as well as from the "AsiaPaci½c triangle." 13 The motivating factors for these developments were likely myriad. Typical interest-group politics and intra-governmental institutional concerns certainly shaped congressional action; Italian, Eastern European, and Chinese ethnic lobbies sought to open legal migration to their family members and coethnics, 14 and the State Depart-ment forcefully pressed its concern over the negative implications of a discriminatory immigration regime for foreign relations. 15 But more idealistic references to the civil rights movement and the ethical and legal principles of nondiscrimination that emanated from it also inflected debates over whether and how to restructure the incorporation trajectory. As scholars have remarked, "The temporal coincidence (as well as discursive linkage) of immigration reform with the Civil Rights Act of 1964 and the Voting Rights Act of 1965 is too obvious to be missed." 16 Indeed, numerous lawmakers pursued immigration reform by vigorously defending application of formal egalitarian norms to the immigration code, arguing that a person's national origin could not de½ne his or her eligibility for entrance into the body politic. President Johnson, for example, exhorted Congress in his 1964 State of the Union to "return the United States to an immigration policy which both serves the national interest and continues our traditional ideals." He observed that "[n]o move could more effectively reaf½rm our fundamental belief that a man is to be judged-and judged exclusively, on his worth as a human being." 17 And in an April 1965 speech on immigration legislation, Vice President Hubert Humphrey was even more concrete, noting that "[w]e want to bring our immigration law into line with the spirit of the Civil Rights Act of 1964." 18 The politics as well as the achievements of the civil rights movement thus helped make the legal framework for immigrant incorporation both more open and stable. By removing the taint of racial preference from the law, the reforms of 1965 transformed the people as a concept into a body composed without regard to ancestry or race-a signi½cant civil rights advancement. 19 At the same time, while these shifts resulted in a more egalitarian code at a formal level, as well as tangible bene½ts for certain existing citizens and residents, the idealism the reforms embodied grew largely out of a desire to promote American virtue by aligning the legal system with the nation's developing self-conception as incompatible with racially de½ned citizenship, not from a particular vision of the membership claims of non-citizens. The reforms, accordingly, were process-oriented and did not occasion an especially broad or deep popular debate about how American society ought to use its exclusion powers to constitute the people. More important, despite its civil rights "perfectionism," the conventional narrative cannot fully account for how "the people" actually have taken shape. Today, at least two trends in immigration law complicate the account of nation-building: the increased turn to legal but temporary labor migration and the rise of a population of unauthorized immigrants numbering in the millions. Though non-citizens in each category typically enter without any expectation of ultimate incorporation, their interests can mature into valid claims to membership, the legal foundations for which can be elusive. If we focus on unauthorized immigrants, in particular, it becomes clear that we must move beyond legal formalities to understand what constituting the people entails. It becomes necessary to traf½c in sociological judgments and appreciate a far less ordered and more fluid understanding of nationbuilding than the step-by-step conventional narrative allows.
An appreciation of the fluidity of the people actually appears in constitutional doctrine, albeit in an underdeveloped way. Two insights characterize the courts' reflections. First, not all persons within the United States or subject to the reach of U.S. law are part of the people, but the people encompasses more than the citi- [T]he alien . . . has been accorded a generous and ascending scale of rights as he increases identity with our society. Mere lawful presence in the country creates an implied assurance of safe conduct and gives him certain rights; they become more extensive and secure when he makes preliminary declaration of intention to become a citizen, and they expand to those of full citizenship upon naturalization. 22
In other words, the Court has on some occasions articulated a concept of "the people" that entails earned membership but that does not necessarily map onto formal legal status-a concept legal scholar Hiroshi Motomura has called "immigration as af½liation." 23 The lower courts similarly have explored this sociological approach to de½ning membership, most recently in cases concerning whether the federal law that prohibits unauthorized aliens from possessing ½rearms violates the Second Amendment "right of the people to keep and bear arms." On the one hand, no court appears to have struggled to uphold the statutory provision as consistent with the government's interest in regulating ½rearms. But the cases have provided occasion to explore how the people differ from persons as subjects of the Constitution.
The Tenth Circuit Court of Appeals, for example, expressed reluctance to limit the people protected by the Second Amendment to citizens 24 -a reluctance that appears to have been driven by the desire to maintain consistency in meaning across constitutional provisions, as well as by intuitions concerning the validity of certain non-citizens' claims to membership in some sort of American collective. In resolving the case before it, the Tenth Circuit observed that the unauthorized alien challenging the gun control law may well have belonged to the national community, by virtue of having "been here for decades and nowhere else." 25 As a consequence, the court subjected the elimination of his right by federal law to intermediate scrutiny, the form of judicial review invoked when signi½cant interests or protected classes of persons are at issue. Similarly, a dissenting judge in a case decided by the Fifth Circuit Court of Appeals premised his conclusions even more squarely on an af½lia-tion model, suggesting that a person, by virtue of simply having taken certain actions-living in the country for eighteen months, paying rent, supporting a family, and generally accepting social obligations to employers, his landlord, and his family -could claim to be part of the people. For this judge, one could accept societal obligations without complying with the immigration laws. 26 The sociological reality of the individual's life was what determined his membership. 27 Of course, despite its ruminations, the Tenth Circuit had little trouble in conclud-ing that Congress had good reason to keep ½rearms out of the possession of persons present unlawfully, in part because of their inherent untrustworthiness. 28 But these Second Amendment cases still suggest that de½ning the people entails a competitive dynamic that demands consideration of the contributions made and risks posed by those seeking incorporation, and not just their legal status. The judges' reasoning highlights the fluidity of the concept of the people and the balancing of individual and social equities that goes into its de½nition. Embedded in the discussion of formal categories is thus a dialogue about who the Constitution, and the people themselves, might regard as complete members of the polity.
The unauthorized immigrant presents a particularly stark challenge to the formal mechanisms for de½ning membership. He embodies a collision between the sovereigntist belief in the state's ability to control the nation's composition by laying out ex ante procedures for incorporation and the notion of earned membership. 29 As legal scholar Linda Bosniak has explored, the unauthorized immigrant has long had a dual identity in American consciousness as both an outsider to and a member of the national community. 30 This duality reflects ambivalence about the membership of the unauthorizedambivalence that appears even in cases regarded as victories for immigrants' rights. In Plyler v. Doe, for example, 31 rather than squarely address the claims to social status of unauthorized immigrants, Justice Brennan emphasized the unauthorized child's lack of blame 32 and the social policy implications of unequal treatment. In his explanation for his holding, Justice Brennan combined a commitment to an anti-subordination vision of equality with recognition of the social ills that would result from such inequality, emphasizing that:
Denial of education to some isolated group of children poses an affront to one of the goals of the Equal Protection Clause: the abolition of governmental barriers presenting unreasonable obstacles on the basis of individual merit. . . .The inestimable toll of that deprivation on the social, economic, intellectual, and psychological well-being of the individual . . . makes it most dif½cult to reconcile the cost or the principle of a statusbased denial of basic education with the framework embodied in the Equal Protection Clause. . . . We cannot ignore the signi½-cant social costs borne by our Nation when select groups are denied the means to absorb the values and skills upon which our social order rests. 33 His approach thus underscores that the dif½cult question of whether to legally incorporate unauthorized immigrants cannot be answered exclusively as a matter of individual right. Instead, it must be the subject of political contestation that involves the weighing of social equities.
This contestation has been an ongoing feature of the political process, at least since the late 1970s, when members of Congress (and then the Reagan administration) began grappling with whether and how to legalize the existing population of unauthorized immigrants. Among the goals of reformers a generation ago was to bring the formal membership regime in line with a more sociological conception similar to the one described above. The debates culminated in the Immigration Reform Control Act of 1986, which acknowledged millions of unauthorized immigrants as functional members of American society by creating legal paths to their eventual citizenship (albeit in exchange for a redoubled commitment to enforcement).
And yet, whatever consensus might have existed at the time concerning the criteria for membership, it was short-lived. 34 Whereas in other societies, periodic legal- The national-level legislation that would be required to resolve the status of the current unauthorized population has attracted meaningful support in recent years within Congress and among the public at large, but its passage has proven elusive. Perhaps the most vivid manifestations today of the ambivalence that stands in the way of a resolution are the voluminous and conflicting state and local efforts to address illegal immigration. As I have discussed at length elsewhere, this activity, which simultaneously treats illegal immigration as a social scourge and seeks to make it "functional," reflects the polity's protracted consideration of whether to regard unauthorized immigrants as de facto members, or as false claimants to society's respect. 35 This debate, percolating in a decentralized fashion, has been fundamentally about whether an alien's lack of legal status amounts to a technicality that can be ½xed by formally recognizing sociological membership, or whether the fact of illegality defeats the legitimacy of a person's claim to membership. 36 The fortunes of the Development, Relief, and Education for Alien Minors (dream) Act, the legislation ½rst proposed in 2001 to provide unauthorized youth who meet certain conditions a path to lawful status and citizenship, also highlight the dif½culty of achieving popular consensus. The claims of the affected youth, whose unlawful status initially resulted from the choices of others, might seem to present an easy moral case for incorporation. The fact that most of the would-be bene½ciaries of the dream Act are also functional Americans who have been socialized by our institutions would seem to establish the sort of commonality and connectedness that should make the granting of legal status an afterthought. 37 And yet the dream Act has languished in Congress, stymied in part by concern that rewarding illegal behavior would create perverse incentives for future illegal immigration.
But even as these examples of law reform reflect deep public disagreement, most participants in the debate over the membership status of the unauthorized share one basic assumption: that it is not tenable to maintain a large unauthorized population embedded in the nation's social structures, because illegality has corrosive effects, whether on society or the immigrants themselves. For those who believe unauthorized status disquali½es non-citizens from membership, legal recognition remains anathema, and some combination of enforcement measures and imposition of legal disabilities becomes attractive as a means of reducing if not eliminating the population. But for those like me, who accept the premise that many of the unauthorized constitute members sociologically speaking, the imperative becomes to turn the ambivalence that has characterized the debate into broad support for legal recognition through legislation, to stabilize and anchor the social fact of membership. 38 In 2013, the country may be on the verge of expanding its membership rules in dramatic fashion. Any immigration legislation that does emerge likely will be the product of partisan and interest group trade-offs, and support for legalization in particular will continue to be built by appeals to the self-interest of politicians and the polity alike. But one of the lessons of the debates of the 1960s and 1980s is that ideas can also matter-especially ideas that embody basic American values. In his account of what ½nally prompted Congress to enact the legalization program in 1986, legal scholar Peter Schuck contends that the standard pluralist model of the legislative process cannot explain the dramatic and expansionist policy adopted. He cites instead the power of ideas and values that "can precede interests as well as advance them," contending that popular assumptions about the bene½ts of ethnic diversity and family uni½cation, and the belief that human rights, civil liberties, and due process norms should govern our treatment of even illegal immigrants, "helped to galvanize a consensus around an expansive immigration policy." 39 The enactment of a legalization program today thus may depend on advocates and lawmakers turning the sociological factors suggestive of the unauthorized immigrant's actual membership into political arguments grounded in appeals to fairness, justice, and social welfare. 40 These arguments might call back to the paradigmatic civil rights movement, but they must also engage the unique membership questions posed by legalization. In its recent decision striking down most of Arizona's S.B. 1070, the Supreme Court identi½ed certain positive equities that might be entertained, including "whether the alien has children born in the United States, long ties to the community, or a record of distinguished military service." 41 These considerations parallel the factors scholars and activists have long highlighted, most common among them length of presence, extent of ties to the country, and existence of a criminal record 42 -factors that combine notions of fairness and dessert with an assessment of the existing polity's interests. Presence and ties appear to stand in as proxies for de facto membership, de½ned in part by the extent of the non-citizen's contribution, as well as the potential disruption to his or her life or the lives of others that might attend an uprooting. And emphasis on criminal conduct reflects either an intuition that we ought to choose only members of good moral character, or a belief that past conduct can serve as evidence of the individual's respect for the society into which he seeks incorporation.
Also relevant to the gestalt is the basis for the individual's "illegality": whether it arose because of a largely unconstrained choice, as a response to persecution or deprivation, or because of the choice of another, such as a parent. 43 This question requires interrogating our assumptions about illegality to determine whether it is best understood as an administrative violation, or whether it in fact reflects bad character or a moral transgression that obscures the equities in the non-citizen's favor. 44 These questions, in turn, might prompt consideration of unauthorized immigrants' motives, such as whether their actions reflect a desire for self-improvement and a willingness to work, or some less creditable motives. The legitimacy of these motives will be connected to the extent of the existing polity's own "blame" for illegal immigration 45 -a complicity no less real because of the dif½culty of quantifying it, or ascribing it to individual choices rather than systemic factors, such as allocation of enforcement resources or failure to properly channel economic and demographic pressures.
And ½nally, the transformation of the sociological case into a political claim for legal recognition requires consideration of incorporation's likely effects on existing citizens and future iterations of the polity, including the possibility that incorporation would weaken the status of the least well-off and create incentives for future illegal immigration, which in turn would compound these negative effects. 46 This element requires an honest reckon- curring in part and dissenting in part). In elaborating this view, the dissenter tacks back and forth between an effort to de½ne the people as a term of art and the more fundamental concept of the person reflected in the due process precedents, thus demonstrating how robust defenses of the rights of personhood inevitably inform articulation of the collective people (at 445-446). To this dissenter, the rights to bear arms, to be free from unwarranted searches, and to peaceably assemble, which all belong to "the people," represent mechanisms of selfdefense against the state that all persons who make their home in the United States ought to be considered to possess (at 444). 27 Linda Bosniak, for example, expresses her sympathy for an "ethical territoriality" according to which membership is treated as "a matter of social fact rather than as a legal formality"; see Linda Bosniak, "Being Here: Ethical Territoriality and the Rights of Immigrants," Theoretical Inquiries in Law 8 (2) (2007): 392. 28 Huitron-Guizar, at 1170. Both the Tenth and Fifth Circuits found it permissible for the government to prevent unauthorized aliens from possessing ½rearms, and in the course of so ½nding described unauthorized immigrants as having unknowable identities-as persons "who . . . are likely to maintain no permanent address in this country, elude detection through an assumed identity, and already living outside the law, resort to illegal activities to maintain a livelihood"; see Portillo-Munoz, at 441. 29 Catherine Dauvergne writes: "Globalization brings a range of pressures to national borders, and they are increasingly permeable to flows of money and ideas. . . . Although it is evident that prosperous states would like to assert complete control over those who cross their borders, it is equally evident that this is not possible. Or, at least, that states (especially democratic capitalist ones) are not willing to undertake the trade-offs (mostly economic) that would be necessary to come anywhere close to achieving this goal"; see 32 Justice Brennan invoked justice as a basis for his conclusion, noting that "legislation directing the onus of a parent's misconduct against his children does not comport with fundamental conceptions of justice. . . .
[I]mposing disabilities on the child is contrary to the basic concept of our system that legal burdens should bear some relationship to individual responsibility or wrongdoing"; see Plyler, at 220 (quotations omitted). 33 Ibid., at 222.
34 As Daniel Tichenor has documented, in implementing the Immigration Reform Control Act, the Reagan administration "set out to restrict the number of amnesty grants that were issued" under the statute; see Tichenor, Dividing Lines, 263-265.
